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OVERPAYMENTS RESULTING FROH

RETROACTIVE APPLICATION OF P. L. EGICONFlDENTlAL‘

chronology of Pertinent Documents

19 October 1951

2,32l Detober 19511

& sovember 1951

132 OAG CLASS.S.

6 riovember 1951

B0X NO.__ FLD NO.___DOC. RO,

IN CLASS/ /DECLASS! /CLASS C
NEXT REV DATE /@ REV DAT

't

REFTION DATE__ORG COMP__OF

' 13 Wovember 1951

JOB NO._.,

NO. PGS
REV

“emorandun from Deputy Director {Administration)
approved by Director of Central Intelligence,
suthorizing adoption of new pay scales as of
the effective date of approval of 5.622 (en-
acted as P. Lo 2&1)0

Approval of Public Law 201 amending the
Classification Act of 1949 and establishing
higher pay rates for Classification Act
schedules effective upon the beginning of the
first pay period after 30 June 1951, (For -
post agencies, including CIA, this date was

g /

CG Decieion B-106337 (31 CG 166) holding
that promotion actions taken between the .
effective date of P, L. 201 (8 July 1951) and
4ts enactment date {2k October 1951) must be
adjusted if retroactive application of the new
scales would have requiréd use of a lower
‘ galary rate at the time of the actionm.

o1 oticJJj svoiect: increase in rasic 25X1A
Rates of Compensation. Announced to igency

employees that they were not covered by

F. L, 201 but that the Director had administra-

tively approved adoption of new scales. States

thet Agency employees are not eligible for

retroactive payments authorized by P. Lo 201,

(salary adjustments based on new scales were
independently noted on officlal records by
Personnel 7ffice and Comptroller's Oifice,
¥o personnel actions were prepared.)

Letter from bDirector of Central Intelligence
to Comptroller (eneral requesting opinion as
to use of Pe L. 110 authority to make retro-

active payments.

ONFIDENTIAL .., 0bi790.
c L gﬁtﬁ&www&w 240 ..
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CONFI X
[ 4
3 Lecember 1551 C14 ¥o iw;}ectz Retroactive Salary 25X1A

Increase for Service in Other Agencies. Advised
eligible employees that previous employing
“agency was responsible; established procedure
for handling cases.

21 ovember 1951 o Cecision B-106516 (31 CG 191) holding that
DCI does not have the muthority to pay retro=
sctive salary increases.

6 areh 1952 CIA Hotice Subject: Application of the 25X1A
4gency Pay Inc e of 2L October 1551 to
Contract Personnel, Provided that contract
avees were eligible for salary ad justments
) sccordance with new scales, rstablished
progedures for handling such ¢ases.

5 June 1952 Approval of P, L, 375 =~ 82nd gongress authoriz-
ing retroactive payments (by ¢IA) von ihe same
basis® as P, L. 201. ﬁ

f

(Computation of retroactive p&yments Was (6T-
formed by Comptroller's Office¢ and checks issued
tmmediately upon approval of R. L. 375)

B
Pt
Bl

27 pagust 1952 vemorandum from Chief, Classification and Wage
Division, to Personnel Diregtor, recommending
review to determine possible overpaymenis based
on 31 GG 166(Att, 3) for forwarding proposed
memorandum to Chiefs, Personnel Divisions,
{overt) and (Covert). LY

it

2 September 1952 nemorandum to Personnel Direcfor from Acting
Chief, Research and Planning ﬁtafk, recomnending
approval of proposed memorandun td PDO and PO
based on opinion that 31 CG 166 was applicable.

A

5 Septerber 1952 vemorandum dispatched to Chiefs, PDO‘and PDC
from Personnel Director requesting check of
actions involving possible overpaynents. Copies
of this memorandum were noted for Chiefs, Fiscal
. and Finance Division, i o
S ' y i

2li September 1952 Messagf S, fram Following discussion 25X1A
with Mr. PS would D inquiry to General
Approved For ReleSS8%%4/88/1%: ability of decision 31 CG 166.
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CONFIDENTIAL

{Upon receipt of this memorandum, a preliminary
survey showed the existence of several pessible
ceses, Study was undertaken to explore possible
basis for favorable decision to avoid seeking
refunds from these employees.)

13. 12 January 1953 femorandum from Personnel Director to Ceneral
Counsel requssting review of pertinent decisions
and opinion as to Agency requirement in making
adjustment. (Preparation of memo had been
coordinated with Depubty Comptroller by
Research and Planning Staff,)

1h. 2 February 1953 emorandum to Personnel Director from 0ffice of
Ceneral Counsel - holding that 31 ¢G 166
nshould mandatorily be adhered to by this Agency
in making retroactive payments pursuani to the
general provisions of Public Law 375 = f2nd Congress.

15, 2L February 1953 Hemorandum from Personnel Director to Chiefs,

' PDO and PDC, advising of Ceneral Counsel's
opinion requiring adjustments and requesting
full check by L ¥arch 1953 of personnel records
for possible cases,

(This check had been discussed with Fiscal
Division and 1t was agreed that it would be
simpler to corplete from Personnel Office
records, )

16. 25 arch 1553 Yemorandum from Persomnel Director to Comptroller
forusrding names of individuals on vouchered rolls
who appeared affected and requesting that his
office contact the individuals to meke nscessary
adjustments,

{Personnel Actions effecting adjusted rate on
a current basis have been issued in cases
presently indicated., C(Complete check of un-
vouchered action has veen deleyed due to time
required to obtain files on loan to operating
offices.)

-3 -

CONFIDENTIAL (L1~
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i March 1953 Received initial listing fram FDO.
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19 or 20 March 1953 Received listing of vouchered employees affected
from FOC,

Althoughqirﬂicates unvouchered names had been furnished them,
B33 never seen their list.

1 April 1953 msa’otendad meeting with Comptrollerts representativés
_ s procedure for effecting adjustments and notifying

employees affected,

9 April 1953 mattending meebing with Comptrollerts
representauives o discuss preparation of reply to DD/A

on circumstances requiring adjustments and explanation
of delay.
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19 October 1951

MEMORANDUM FOR: THE DIRECTOR

SUBJECT: Proposed Amendments to the
Classification Act of 1949

The conferees of the two Houses of Congress have rendered a
report on the amendment of the Touse to the bill (S. 622), to in-
crease basic rates of compensation for certain employees of the
Federsl Govermment, The proposed bill would make amendments ®©
the Classification Act of 1949, In addition to the increases in
the compensation schedules, the proposed bill would establish
retroactively an effective date for the increases.

Tt would be in accord with the present policy of this Agency
as set forth in CIA Regulation to adopt the provisions of
the proposed amendments to the tlessification Act., Therefore, it
is recommended that you approve application, in so far as possible,
of the provisions of S, 622, as it may be f£inally approved and
become law, to all employees of the Agency whose compensation is
fixed in accordance with the compensation schedules of the Classi-
fication Act of 1949, including the effective date which may be
established, '

WALTER R, WOLF
Deputy Director

(Administration)
Concurrences :
/s/
(General Counsel)
/s/ APPROVED:
(Persormel) . ... ... .- T
/s/
(Comptroller) . - ~ ..  VALTSR.B. SMITH. .. .
Director of Central
0GC /ISW st Intelligence
Distribution: ‘

Orig & 2 - Comptroller

1 - 0GC
Signe = AD/P mel
Approved For RERTE gt%gglgpg/ﬁiec%—B%%%%Ss%né“fo00600080007-2
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PUBLIC LAW 201 - 82nd CONGRESS

Approved October 2k, 1951
Effective as of the first day of the first pay period which began

after June 30, 1951

#To increase the basic rates of compensation of certain officers and
employees of the Federal govermment, and for other purposes,
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VOUCHERED PAYROLL

1.
2.
3.
#he
Se

6.
Te

#16,
17.
18,
19,

20,
21,
22,
23,
#2l.
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Seenrity Information
FMPLOYEES OVERPATD BETWEEN 8 JULY AND 2L OCTOBER 19_51

$20.17
17.38
2.L8
15.45
26.13

26.88

12.94
5,62
8.86

32,05

12,79

16,66

16,30

19.42
31.38
23469

9400

12,40
2L.L7

2.39
16,13
15.82

9460
23.50
20,16
20.29
12.09
19.97
23.85

Net Amount

How To Be Adjusted

Full amount to be deducted from 9 May check
RESIGNED

Full amount to be deducted from 9 May check
Full amount to be deducted from 9 May check
Full amount to be adjusted in 9 May check; as
a result of deductions from 25 April check,
employee does not owe full amount.

Full amount to be adjusted in 9 May check
Double deduction was taken from 25 April check
with result thet Agency owes refund to be in-
cluded in 9 May check. Employee has been on
sick leave and not contacted personally. How=-
ever, Admin, Officer, OCD, has been advised so
explanstion can be made as soon as possible.
Amount to be deducted in equal installments
from next four checks

Full amount to be deducted from 9 May check
Full amount to be deducted from 9 May check
Full amount to be deducted from 9 May check
RESIGNED

Paid by personal check 24 April

Amount to be deducted in equal installments
from next two checks

Full amount to be deducted from 9 May check.
As a result of double deductions from 25 April
check, employee does not owe full amount

Will pay by personal check during May
RESIGNED

Full amount to be deducted from 9 May check
As a result of double deductions from 25 April
check, employee does not owe full amount.
RESIGNED

Full amount to be deducted from 9 May check
Full amount to be deducted from 9 May check
Full amount to be deducted from 9 May check
Full amount to be deducted from 9 May check;
as & result of double deductions from 25 April
check, employee does not owe full amount.

Qverseas

Overseas
Resigned
Resigned
Overseas

% Present at meeting 1123 Eye Bldg., 25 April

Approved For Release 200: 13: CIA-RDP78-03578A000600080007-2
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STATINTL

NOTICE 6 November 1951

O, -

SUBJECT: Increase in Basic Rates of Compensation

1. On 2/ October 1951 the President approved an amendment to the Class-
ification Act (Public Law 201, 82d Congress) which provides for increases in
the basic rates of compensation of certain officers and employees of the Fed-
eral Government effective on & July 1951. Salary increases will be granted
ranging from %300 to $800 in accordance with the schedule of increases ap-
proved in that law for classified employees of the Agency. These increases do
not apply to ungraded employees. The increases will be effective as of 24
October 1951, but for administrative reasons the salary checks to be deliver-
ed on 23 November 1951 will reflect increases for the pay period beginning 28
October 1951, The increases for the intervening days will be adjusted at a
later date,

2. However, the General Accounting Office has informally advised that
aince CIA and certain other agencies are exempted from the provisions of the
Classification Act, the legal authority of these agencies to pay the retroac-
tive portion of the pay increases for the period & July 1951 through 23 Octo-
ber 1951 is in question.

3, In the belief that the Agency has the necessary authority, we are
strongly asserting the right to make the retroactive payments and are asking

for decision by the Comptroller General at the earliest opportunity. When it
is received, an appropriate notice will be issued.

/s/
WALTER B. SMITH
Director

Distribution: No. 5
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STATINTL

_.DATE & TYPE QF ACTION

19 Aug 5l-Promotion
GS-5 $3L75. to GS=6

17 Aug 52-PST
Gs~6 $LOL5 to $ha70

19 Aug S51-Promotion
GS-5 $3L475. to Gs-b

16 Mar 52-Promotion
Gs-6 $Loh5. to GS-7

19 Aug Sl-Promotion
Gs-h  $3275. to GS-5

17 Aug 52~PSI
Gs-5 $3785. to GS-5

16 Sep 51-Promotion
GS-5 $3350. to GS-6

1 Sep 52-PSI
$3920. to 84OLS

22 Jul 51-Promotion
GS=5 $3725. to GS-7

11 Feb 52-Promotion
G5-7 $4330. to GS~9

22 Jul 51~-Promotion
GS~5  $3850. to GS-6

11 Nov 5l-Promotion
@s=6 $LL20. to GS~T

9 Nov 52-pSI
GS~7 $4580 to $4705

16 Sep 51-Promotion
GS-5 $3350 to Gs~-6

ADJUSTMENT REQUIRED TO

$3700. (Adjusted to $LOL5) Gs-6 $3920.
(Should be $3920 to $LOLS)
$3700. (Adjusted to $LOLS) Gas-6 $3920.

$L205. (Should be GS=6 $3920. to GS-7 $L205.)

$3475. (adjusted to $3785) Gs-5 $3660.

$3910 (Should be $3660 to $3765.)

$3575 (Adjusted to $3920) @s-6 $3795.

(should be $3795 to $3920) Resigned 16 Jan 1953

$3950. (Adjusted to $L330) Gs-7 $h20s5.

$5060 (Should be $L205 to $5060)

$LO75  (Adjusted to §L4k420) Gs-6 $h29s.

$L5B0  (should be GS~6 $4295. to GS~7 $LL55.)
(Should be GS=7 $LL55 to $4580)

$3575 (adjusted to $3920) GS-6 $3795

ved For Release 2001/08/13 : CIA-RDP78-03578A000600080007-2
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DATE & TYFE OF ACTION ADJUSIMENT REQUIRED

1) Sep 52-PSI :
Gs=6 $3920 to GS~6 $LOLS (Should be $3795 to $3920)

15 Feb 53-Promotion
Gs-se alolS to GS-7 $4205. (Should be GS-6 $3920. to GS~7 $4205.)

8/5/51 - Promotion
GS-5 #3350 to G5-6 $3575

as-6 $37957
r#-¥r0-
6 Jan 52 - Resingation
as=6  $3920 (Should have been $3795)
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STATINTL

SUBJECT: FRetroactive Salary Increase for Service in Obher Agencies

1. CIA employees who were employed by other U, S, Government
agencles In positions under the Federal Classification Act during
the period 8 July - .23 October 1951, .and who were U, 5, Government
employees on 24 October 1951, are entitled to retroactive pay in-
creases for such service, Pay adjustments are the responsibility
of the employing agency during the period specified above.

2., a. Requirements for deternination of eligibility for
retroactive pay increases under circumstences indicated above include:

(1) Certification that the individual concerned was
employed by the United States Govermment on 24 October 1951,

(2) Current address of the individual concerned.
b. The CIA Personnel Office is charged with furnishing

the information indicated in paragraph 2a above to other Federal
agencles in the case of each CIA employee eligible for retroactive

increase gencies, Eligible individuals should
STATINTL contact Jr., Room 113, North Building, telephone
extensio alary claim action.
/s/

WALTER REID WOLF
Deputy Director
(Administretion)

DISTRIBUTION NO. 6
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haiand Security Information Lghed

CENTRAL INTELLIGENCE AGENCY
25X1A Yashington, D. C.

NOTICE
6 March 1952

SUBJECT: Application of the Agency Pay Increase of 24 October 1951
to Contract Persomnel,

1., Although CIA is specifically exempted from the provisions of
the Classification Act of 1949, the Director, as a matter of policy,
has directed that the Agency adhere to the provisions of the Act
insofar as possible. The recent legislative pay increase (P.L. 201)
is an amendment to the Classification Act of 1949 and, as such, does
not apply to CIA personnel, However, in accordance with previous
policy, the Director approved similar increases for Agency employeces
effective 24 October 1951.

2, This is not necessarily true of persons engaged under con-
tract by CIA, Many, if not most, of such persons are not employees
but are independent contractors. Further, the services being rendered
have not been classified in accordance with the Classification Act of
1949 as to appropriate grade level, The salaries being paid are ne-
gotiated salaries and, in many instances, would be at variance with
those prescribed for the positions had they been classified on a
strict functional basis, Further, the qualifications of the incum-
bents are frequently not appraisable in terms of the purely funcitional
requirenents of the positions,

3. It is recognized, however, that certain persons engaged under
contract may in fact be employees of CIA, may have been engaged at
salary levels comparable to those at which the positions would have
been classified, and, lastly, that the incumbents may be qualified
to hold the positions. If such conditions prevail, it has been
determined that these persons should receive the benefits of the pay
increase authorized for appointed employees,

4., To secure this benefit for certain contract personnel, it
will be necessary to do the following:

a. Bstablish the fact that the individusl is in fact
an employee of CIA, This is a matter of actual relation-
ship and not contractual terminology.

b, Establish the GS grade level of the position in
accordance with the standards of the Agency.

=l
SECRET
Security Information
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c. Gfstablish the fact that the individual is qualified
to hold the position as classified.

d, Ensure that none of the provisions of the present
contract are inconsistent with the established employee
relationship,

5, All Offices or Staffs which believe that certain of their con-
tract personnel gualify as contract employees eligible for the authorized
pay increase should submit a revision for the review and classification
of specific contract positions. The review and necessary determinations
and revisions of contracts will be wmade by the Special Contracting Offi-
cer, Administrative Staff (Special) and designated representatives of
the Personnel Office/CIA and the Operating Office concerned., In
addition to making the basic deterninations, these officials shall
determine the effective date of the application of the pay increase
which, however, shsll be not earlier than that authorized for appointed
employees.,

POR THis DIRECTCR OF CENTRAL INTELLIGENCE:

/e/
WALTER REID WOLF
Deputy Director
(rdministration)

DISTRIBUTION NO, 2

~
—

SICRET
Security Information
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Public Law 375 - 82nd Congress

Approved June 5, 1952

Chapter XI, Increased Pay Costs

General Provision

"Appropriations or other funds made available by
thig or any other Act for personal services during the
fiscal year 1952 shall be available for pay increases,
comparable to those provided by Public Law 201, approved
October 24, 1951, granted by administrative action
pursuant to law: [Irovided, That such pay increases may
be made retroactively effective on the same basis as if
they had been authorized by said law:"

Approved For Release 2001/08/13 : CIA-RDP78-03578A000600080007-2
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OJj'ice Mg%giodﬂ 2772 + UNITED STATES GOVERNMENT

TO
FROM

SUBJECT:

Personnel Director DATE: 27 August 1952
Classification and Wage Division

Possible Over-Payment of Personnel as a Result of Application of Public
Law 201

The Classification and Wage Division has recently reviewed the Comp-
troller General's Decision (B-106337) concerning possible over-payments
to personnel as a result of the application of Public Law 201

As a result of our study, we believe that the action, on the part
of the Personnel Division (Overt) and Personnel Division (Covert), out-
lined in the attached memorandum is necessary in order to insure that
Agency personnel actions are in accord with the intent of Public Law 201,

Approved For Release 2001/08/13 : CIA-RDP78-03578AO0Q§Q90p0907-2
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Personnel Tdrector 2 september 1952

Acting Chief, RPS

Salary fdjustments Resulting frou Petroactive Pay Increase

1, Publie Law 375, 82 Conrrecs, provides {Chapter XI)
tapproprigtions or other funds made avaliable by this or amy other
jet for personal services durlng the fiascal year 1952 shall be
available for pay inereases, conparable to those provided by
Publie Law 201 approved Cctober 2L, 1951, ranted by adulnistrative
act pursuant to laws Provided, that such pay increases may be nade
retroactive effective on the sane vasip as if that had been author-
ized by said Public Law®, Thic has the effect of makiny adjusie
nente under Public Law 375 szublect to the same conditions sz Those
eppiicsbie to increases under Fublic law 201, The Coptroller
neneralts Tecision T-106337 t erefore appiies to these adjustuents
and such cases processed in Centrel Intelli~ence Arency will require

2s Tt iz mecoaiended that PDO and PUC be instructed to mmke
the check of vronotion actions sue estod in the proposed menow
randum,

RPS/BHB:nh (2 Spetember 1952) -

Ovia Oled iwRps APRroved For Release 2001/08/13 : CIA-RDP78-03578A000600080007-2
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September 1952

Chief, Personnel Division (0)
Chief, Personnel Division (c)
Personnel Director

Possible Over-Payment of Persomnel as a Result of Application of Public
Law 201

REFERENCE: Comptroller Ceneral's Decision (B-106337) dated 6 November 1951,

1. The retroactive provision of Public Law 201 has the effect
of requiring the adjustment of an employee!s compensation for the
period between the effective date (8 July 1951 for Administrative pur-
poses) and enactment date to reflect the pay status each employee
would have attained had the amended pay schedules been operative and
applied at the beginning of the first pay period after 30 June 1951,

2. Accordingly, an individual who was promoted between 8 July
1951, and the enactment date of the law, 25 October 1951, is entitled
to receive basic compensation at the lowest rate of such higher grade
which exceeds his existing rate of basic compensation by not less than
one step increase of thegrade from which he is promoted or transferred,
computed on the basis of the revised pay scales set by Public Law 201,
Under conditions set forth in paragraph 3 following, if pay rates for
promotion were computed on the basis of the Mold" pay schedule author-
jzed by the Classification Act of 1949, and then the increase for the
step in the new grade applied to the old rate, a higher rate would have
been paid than was proper. This situation is further illustrated in
Question 7 of above reference decision which is quoted below:

problem: "7, In August 1951, an employee in grade GS-5 receiving

¥3350, the third step-~rate, was promoted to gs-6, To meet the require-
ment of section 802(b) of the Classification Act of 1949, as amended,

and the Commissiors regulations (section 25,104 (a)) that he must be

given at least a one-step increase, he was paid $3575, the second step-
rate in grade (S-6 under the old schedule. Under the new scales, the
corresponding pay steps are now #3660, GS-5, and $3920, GS-6. The
requirement is met under the new rates if the employee is promoted from
the third rate in GS-5, $3660 to the minimum rate of 0s=6, #3795, with
an increase of $135.00, If the Agency required to amend the section retro-
actively to glve The employee the first rate of GS=6, or does he continue
to receive the second rate of GS-6, at the new rate?"

inswer: '"The retroactive provision of the new act (Public Law 201) has
The effect of requiring the adjustment of an employee'!s compensation for
the period between its effective date and enactment date to reflect the
pay status he would have attained had the amended pay schedules been
operative and applied currently during the said perios . . « « In the
case illustrated it is clear that, if the new schedules had been applied
currently, the employee, on being promoted to grade GS=6 from the third
rate of grade (S-5, would have been placed in the minimum rate of the

new grade. Accordingly, and since the act speaks from the first day of
pproved For Release 2001/08/13 : CIA-RDP78-03578A000600080007-2
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the first pay period after 30 June 1951, in the interest of consist-
ency and a uniform application of its provisions, it is required that
adjustments be made in such cases to reflect the true salary status of
each employee under the amended schedules. In the example given, the
action taken to promote the employee to grade GS-6 should be amended
retroactively to give him the minimum rate of the grade (GS-6) . . .M

3., The circumstances under which possible overpayment could occur
for Agency promotions processed effective between 8 July 1951, and 25
October 1951, are as follows:

FROM T0 T0
Erroneous Adjustment Adjustment Required

pay step)$3275  GS-5 (Lth pay step)$3LT75 GS=5 (3rd pay step)$3660
pay adjusted to $3785

pay step)$3350 Gs-6 (2nd pay step)$3575 GS-6 (lst pay step)$3795
pay adjusted to $3920

pay step)$3L75 GS=6 (3rd pay step)$3700 GS-6 (1lst pay step)$3920
pay adjusted to $LOLS

pay step)$#3600 GS~6 (lith pay step)$3825 GS=6 (3rd pay step)$LOLS
pay adjusted to $L170

pay step)$3725  GS~6 (5th pay step)$3950 6S=6  (Lth pay step)$Ll70
pay adjusted to $4295

pay step)$3850 GS-6 (6th pay step)$LO75 Ggs-6 (5th pay step)$L295
pay adjusted to $L420

pay step)$3725 GS=7 (2nd pay step)$3950 aS=7 (ist pay step)$L20os
pay adjusted to $4330

pay step)$3850 GS=7 (3rd pay step)$LOT75 G5~=7 (2nd pay step)$L330
pay adjusted toflL55

pay step)$L950 G5=10 (2nd pay step)$5125 CS-10 (1st pay step)$5500
pay adjusted to $5625 '

pay step)$5350 GS=11 (2nd pay step)$5600 GS-11 (1st pay step)$55L0
pay adjusted to $61L0

pay step)$5500 GS-11 (3rd pay step)$5800 GS=11 (2nd pay step)$6140
pay adjusted to #6340

pay step)$3Lltly CPC-7 (3rd pay step)$3325 CPC~7 (2nd pay step)$3535%
pay adjusted to $3635

pay step)$#3325 CPC-8 (2nd pay step)$3525 CPC-8 (1st pay step)$37L0Os*

pay adjusted to $3865

#Wage Board conversions, made subsequent to promotions at
levels, must also be adjusted accordingly.

these

OP Y
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Le It is requested that a review be made of all promotion actions
processed during the period of 8 July 1951, and 25 October 1951, and
action be initiated by your Office to correct any inconsistencies in pay
not compatible with the above referenced Compiroller CGeneral's decision.

GEORGE E. MELOON

CWD/RWS: nf

Distribution:

3 - Chief, Classification & Wage Division (Room 101l Eye Bldg.)

1 - Chief, Research & Planning Staff, Personnel Office (Room 209 No. Bldg.)
1 - Chief, Fiscal Division, Finance Office (Room 1601 Eye Bldg.)

1 - Chief, Finance Division, Finance Office (Room 2210 Eye Bldg.)

COPYX
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General Counsel 12 Janvery 1953
Persomnel Director
Salary Adjustments from Retroactive Pay Increases

REFERENCES: P,L, 201, 82nd Congress, lst Session, dated October 24, 1951
P,L. 375, 82nd Congress, 2nd Session, dated June 5, 1952
Comptroller General (B-106337), dated November 6, 1951

1. This office desires an opinion whether the requirement
for salary adjustments as prescribed in Comptroller General
Decision (B-106337) is obligatory on the CIA. Presumably, the
Decision is applicable to the Agency unless its specific terms
of application are not binding.

<. Salary increases were accorded CIA persomnel by admini-
strative decision, The authority for meking retroactive paymente
to Agency personnel for the period between the effective date of
P,L, 201 and the date on which salary increases were made effective
in the Agency was subsequently obtained from Congress (P.L. 375)
and the back sums were paid. P.L. 375 apparently does not mandate
that retroactive payments be made on the basis as those provided
to classified employees under P.L., 201, The law states that
bay increases may be made retroat¢tively effective on the same
basis as 1f they had been authorized by said law, Therefore, the
provision might be construed to be permissive, not obligatory, on
the Agency., It could be argued that the Comptroller General
Decision (B-106337) has applicability to the CIA only to the ex-
tent that its restrictive effects were accepted as policy by
this Agency. '

3. The Decision of the Comptroller General is in accordance
with the requirements of Seec, 802(b) of the Clagssification Act
of 1949, and the CSC Regulation (Sec. 25 104(a)). The Act and
Regulation provide that any person who is promoted or trans-
ferred to a position in a higher grade shall receive basic com~
pensation at the lowest rate of such higher grade which exceeds
his existing rate by not less than one step increase of the grade
from which he is promoted or transferred, It is recognized, how-
ever, that the policy of the CIA to adhere to the Classification
Act insofer as possible is a voluntary policy subject to such
adherence or non-conformance as the Director of Central Intelli-
gence may deem necessary and appropriate, Moreover, Agency
promotion policy is administratively determined and is not bound
by the requirement of Sec, 802(b) of the Classification Act of 1949,

RESTRICTED
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/. The applicability of de facto cases may deserve considera~
tion relative to CIA personnel. The Comptroller General in a
Decision dated Janvary 25, 1952 (B-101721) asserted, "It is well
settled that a person discharging the duties of an office under
color of authority is entitled to retain the pay received by him
in good faith as an officer de facto, U. S, vs. Royer, 268
U, S, 39%. Following that decision this Office has regarded the
right of a person to retain the pay of an officer de facto as
conditional upon his good faith in discharging the duties of the
office", Unlike those personnel retroactively paid under the pro-
visions of P.L. 201, employees of the CTIA were not granted retro-
active payments for approximately nine months after the initial
pey increase. This circumstance lends credence to the good failth
in which the individuals held the positions to which they were pro-
moted., In a Decision dated March 14, 1949 (B-82805), the

_Comptroller General said, in regard to a promotion action later

determined to be in error by Civil Service Commission audit, that
where there is an unauthorized personnel action and there is no
evidence of bad faith or fraud either on the part of the employee
or the administrative officials involved, the employee may be
permitted to retain compensation received by him prior to the time
auch error was brought to the attention of the administrative
officers., The Decision tool cognizance of the necessary delay
between the date of the personnel action and the time of audit.

5, An opinion is requested whether it is necessary to
require repayment of amounts conaldered as over-payments under the
terms of the Comptroller General Decision (B—10633’7), and, ad-
ditonally, whether the repayment can be waived without the neces-
sity for obtaining the opinion of the Comptroller General or
revising CIA policy pertaining to the group of persomnel affected.

GRORGE E, MELOON
Personnel Director

RPS w (31 December 1952)
Digtribution: .
081 - Addressee
1 - 0D
2 ~ RPS
-2 -
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Personnel Director (g‘ 22 g) 2 February 1953

Office of the (Cereral Counsel
Salary idjustments from Retroactive Pey Increases
REFERENCE; Your :emorandum dated 12 Jamary 1953, same subject.,

1. The reference requests the advice of this office whether
procedures for salary adjustments prescribed in the decision of the
Comptroller Ceneral (E~106337) of November 6, 1951, 31 Comp, Cen,
186, should mendatorily be adhersd to by this Agency in making
retroactive peyments pursuent to the peneral provisions of Publie
law 375 « 82nd Congress,

: 2, It hes been informally ascertained that your inquiry is
prompted by the fact that certain sadjustments made pursuent to
Public Law 375, in cases whepe promotions occurred during the
period of retroactivity, involve overpayrents in the lipht of the
slted Comptroller General decision, You further wish to be ade
visad whether it is required that collection of these overpayments
be obtained,

3, It is the opinion of this office for the reasons hersafter
sot forth that retrosctive payments not mede in conformence with
the cited decision are improper and that excessive smounts paid in
each case should be recovered,

L., The Director of Central Intellipence was advised by the
Comptrolley Cenersl in Declslon Bwl06516 of November 21, 1951,
31 Comp. Oen, 191, that the extraordinary powers conferred upon
CIA by Seetion 10 of the Contral Intellipence fgency Act of 1949
did pot include the authority to pay the Agency's employees not
under the Classification Act of 1949 retroactive increases in come
pensetion equivelent to those authorized to be paid employees in
the classified Civil Service, 4#ccordingly, this Ageney and others
were precluded from making retrosctive sdjustments in salary until
the passare of Pulblic Law 375 on June 5, 1952,

5s Public Lew 375, as you state, permittec this Agency to pay
its employees "pay incremses, comparsble to thoge provided by Publie
Law 201," "on the same besis as if they had been authorizec by sald
lav, .40y We interpret the words Yon the came basis" as meaning
that retroactive payments could Le made in as favorable a ngnner as
under Public Law 20l, Wwithout express terminology to this effect,
peyments on a more favorable Lasis,

SEIERE R A VY |
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6, The rale is well sstablished in Jovernment that lncroeases in
compensation lawfully may not be granted by administrative dotermina-
tiem to have retroactive effect. 31 Comp. Gen, 163, 10 26 1d. 3003
25 1d, 601, The Comptroller Jeneral mede it abundantly clear in his
opinten to the Director of Central Intelllgence, cited above, that
the unique suthorities of this Agency wore not Intended to pormib:

ng disregard of any conbrel with respect to the normal

adminietrative or operating projlems which conlrant the ord-

- inayy Ouverrment agency..»s To adopt the view suggestod in
your letter (that retroactive piyments could be made under
the bread authority of Section 10 of Public Law 110} would
he squivalent to concluding that your Agency ls authorized
to grant retronotive incresses, bonuses, or other perquisites
to any or all of its employess with such froquency, or at
such times, as desired, contingent only on the avallability
of funds. I cannot atiribute any such intention to the Cong-
ress," 31 Comp. Gen. 191, 193.

e may that Public Lew 375 and the decialon of November &, 1951 have
no restriciive effect upon Lhls Agzency is tantamount Lo maling the
sontention refuted by the Compiroller General in the Gusted passage.

7% Furithermore, it is our apinia&;mat the Cosptroller General's
deoision of January 25, 1952 referred to in paragraph L of your romoe
randun, is clesrly distinguishable on its facts. The case of the "de
facto® officer there considered, invol¥ved an Army Alr Foroo Caplain
who contimed 4o receive the pay and allowances and perform the duties
of & Migher grade after his temporary promotion o tﬁzt grade had oxe
pired. The question of rotroactive indresscs in aalary was not in
issue, It cannot be pald here that Agincy esployees promoted during
the period of retroactivity performed the services of thelr promoted
grade during that entire periods

Bs For the reasons stated, payments in excess of those pormitted .
wider the Comptroller Coneral's Interpretation of Public Law 201 are
retroastive payments not exprossly authorized by law and hence are
subject to audiv exception. #e iherefors Lelieve that LY is necessary
to roguire repeyments of amounts considered as such overpayuents. A
revigion of Ageney policy purpsriing to walve this reguirement would
be legally objectionable.

0G0 /0K s
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2/, Febrvary 1953
Chief, PD(0) and Chief, PD(C)
Personnel Director

Overpayments Resulting from Retroactive Application of Public Law 201

1. Reference is made to my memorandum dated 5 September 1952
in which you were advised that certain promotion actions effected
between 8 July and 25 October 1951 might require adjustment in
basic salary rates involving refunds on the part of employees con—
cerned,

2. Persormel Division (Overt) has informally reported three
such cases, As a result of this finding, inguiry was initiated to
determine whether there was any appropriate basis for seeking a
decision from the Comptroller General which would be favorable to
these employees, The General Counsel replied in the negative,

3s It is therefore requested that each personnel action pro-
essed by your office during the perlod indicated, be checked
for additonal cases which will require refund and a report of this
review submitted to this office by 4 Iarch 1953.

GEORGE E, MELOON

Distribution:
&3 - Addressees

1 - OFD

2 - IS

S/BHBimw (19 February 1953)
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